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Attorney-General’s  Office, 

Salt  Lake  City,  January  23,  1872. 

To  the  Hon.  Orson  Pratt,  Speaker  of  the  House  of  Representatives  : 

Sir: — In  accordance  with  the  request  of  the  House  of  Representatives  specified  in 
its  resolution  of  the  19th  inst.,  I have  the  honor  to  inform  the  House,  that  at  the  Sep- 
tember term,  1870,  of  the  Second  Judicial  District,  sitting  at  Beaver,  a case  was  decid- 
ed by  the  Hon.  C.  M.  Hawley,  by  which  it  appears  that,  one  Morgan  Peden,  had  been 
indicted,  tried  and  convicted  of  a public  offence  by  the  Probate  Court  of  Beaver  County. 
The  District  Court  held  that,  the  Probate  Courts  have  not  criminal  jurisdiction,  and  that 
the  Legislative  Assembly  could  not  confer  it  upon  them.  Afterward,  a suit  was  com- 
menced in  the  District  Court  by  Mr.  Peden,  for  false  imprisonment,  against  the  Pro- 
bate Judge,  the  Sh^ifF of  the  County,  and  the  prosecuting  witness,  for  fifty  thousand 
dollars.  This  suit  is  still  pending,  the  defense  of  which  is  entrusted  to  Mr.  Hoge  and 
my  st  If. 

Soon  after  the  adjournment  of  the  Legislative  Assembly,  at  its  last  session,  a suit 
was  brought  to  a hearing  in  the  Third  Judicial  District  Court,  which  was  a case 
broughDthere  upon  a certiorari,  issued  to  the  Probate  Court  of  Salt  Lake  County.  The 
return  showed  that  the  Probate  Court  had  rendered  a judgment  in  a civil  suit,  origin- 
ally commenced  therein.  The  Court  decided  against  the  jurisdiction,  holding  that 
the  Governor  and  Legislative  Assembly  could  not  confer  it.  It  therefore  reversed  the 
judgment  and  dismissed  the  case.  This  was  removed  to  the  Supreme  Court  of  the 
Territory.  On  the  hearing,  the  judgment  of  the  District  Court  was  affirmed.  There 
being  more  than  one  thousand  dollars  involved  in  this  case,  under  my  advice,  it  has 
been  removed  to  the  Supreme  Court  of  the  United  States,  where  it  is  now  pending. 

February  20,  1870,  a man  by  the  name  ofFrederick  J.  Taylor,  filed  a bill  for  a di- 
vorce against  his  wife,  Josephine  Taylor,  in  the  District  Court  of  the  Third  Judicial 
District.  This  bill  was,  by  the  District  Court,  dismissed  for  want  of  jurisdiction.  The 
complainant  appealed  to  the  Supreme  Court  of  the  Territory.  The  decree  of  dismis- 
sal was  reversed,  the  Supreme  Court  holding  that  the  District  Court  had , and  the  Pro- 
bate Courts  had  not  jurisdiction  in  divorce  cases. 

A case  of  divorce  arose  in  Carson  County , when  it  constituted  a part  of  Utah,  and 
was  brought  to  the  Supreme  Court  of  the  Territory,  which  was  decided  by  that  Court 
in  1861.  The  Supreme  Court,  in  that  case,  held  that  the  Probate  Courts  had , and  the 
District  Courts  had  not  jurisdiction  in  divorce  cases. 

There  is  a case  pending  in  the  District  Court  of  the  Third  Judicial  District,  in- 
volving the  right  to  more  than  one  thousand  dollars  worth  of  property,  the  title  to 
which  is  derived  from  a decree  of  divorce  entered  by  the  Probate  Court.  I am  in- 
structed to  move  the  case  to  the  Supreme  Court  of  the  United  States,  if  unsuccessful 
in  the  Territorial  Courts,  which  I need  not  inform  your  Honors  will  be  done  in  due 
time. 
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I am  ignorant  of  any  law  of  Congress,  or  of  any  State,  or  of  any  Territory,  which 
has  anv  bearing  in  settling  the  questions  involved  in  these  several  cases,  except  the 
Organic  Act,  and  the  Statutes  of  Utah,  with  which  your  Honors  are  familiar. 

Though  the  resolution  does  not  call  for  any  opinion  of  my  own  as  to  the  legality 
or  soundness  of  these  decisions,  I still  feel  it  to  be  my  duty  to  suggest  that  the  Organic 
Act  was  approved  September  9th,  1850.  The  Act  of  Utah,  conferring  jurisdiction  in 
civil  and  criminal  cases  in  the  Probate  Courts,  was  approved  by  the ‘Governor  in 
February,  1852,  being  an  act  passed  at  the  first  session  of  the  Legislature,  and  was 
re-examined  and  passed  January  10th,  1855.  The  Divorce  Act  was  passed  March  6th, 

1852,  and  has  not  been  called, in  question,  either  by  Congress  or  the  Courts,  till  the 
decision  above  mentioned.  I further  remark  that  I have,  as  your  Honors  well  know, 
been  a District  and  a Probate  judge,  and  acting  as  the  latter,  have  exercised  the  juris- 
diction now  ruled  against,  which  I should  not  have  done  had  I been  of  the  opinion 
the  Legislature  could  not  confer  that  power.  No  new  light  has  been  elicited  on  these 
questions  by  the  recent  discussions,  nor  by  the  arguments  of  the  judges.  I have  not,  * 
therefore,  changed  my  opinion. 

At  the  March  term  of  the  Third  Judicial  District  Court,  1870,  which  your  Honors 
will  observe  was  the  first  Court  held  after  your  last  session.  On  information  in  the 
nature  of  quo  warranto,  was  filed  by  the  United  States  on  the  relation  of  the  United 
States  Marshal  against  John  D.  T.  McAllister,  the  Territorial  Marshal,  claiming  in 
behalf  of  the  United  States  Marshal  the  right  to  be  the  executive  officer  of  the 
District  Courts,  and  of  the  Supreme  Court,  and  to  serve  all  the  processes  issued  by 
either.  To  this  the  Territorial  Marshal,  Mr.  McAllister,  who  had  qualified  and  being 
commissioned  as  the  law  requires,  appeared  and  disclaimed  all  right  to  be  the  executive 
officer  of  these  Courts,  or  to  serve  their  process  when  they  were  exercising  their  juris- 
diction as  Circuit  and  District  Courts  of  the  United  States;  but  claimed  the  right  to 
be  the  executive  officer  of  these  Courts  and  to  serve  their  process  when  they  were 
exercising  their  jurisdiction  in  cases  arising  under  the  Territorial  laws.  The  Court 
held  that  the  United  States  Marshal  had  the  right  in  all  cases,  and  entered  a judgment  0 
of  ouster  against  the  Territorial  Marshal,  and  instated  the  United  States  Marshal. 

This  was  removed  to  the  Supreme  Court  of  the  Territory. 

In  . the  month  of  August,  1870,  as  Attorney-General,  I made  application,  to  the 
Judge  of  the  Third  Judicial  District  to  apportion  the. Grand  and  Petit  Jurors,  among 
the  Counties  of  the  District,  which  was  granted  and  the  venire  issu^l,  directed  to  the 
United  States  Marshal,  as  the  Court  before  had  ousted  the  Territorial  Marshal.  This 
writ  was  not  served. 

Major  Hempstead,  then  the  United  States  Attorney  for  Utah,  made  application  to 
the  Court  for  a venire  for  aGrand  and  Petit  Jury,  which  was  granted,  returnable  at  the 
September  term,  of  that  year. 

A challenge  to  this  pannel  was  overruled,  and  the  Grand  Jury  sworn.  This  Grand 
Jury  was  summoned  by  the  United  States  Marshal  from  the  body  of  the  District,  the 
Statute  of  Utah  being  entirely  ignored. 

Since  this  discussion  overruling  the  challenge  to  the- Grand  Jury,  there  have  been  , 
many  indictments  found,  but  only  two  or  three  cases  of  punishment;  and  no  case 
tried',  I think,  without  an  exception  being  taken  to  the  Grand  J ury. 

At  the  same  September  term,  1870,  the  United  States  on  the  relation  of  Mr.  Charles 
H.  Hempstead,  filed  an  information  in  the  nature  of  a quo  warranto  against  myself,  as 
Attorney-General  of  the  Territory,  claiming  that  the  United  States  Attorney  was  to 
discharge  the  duty  of  conducting  all  the  business  in  the  Courts,  as  well  for  the  Terri- 
tory as  for  the  United  States. 

To  this  I appeared  in  person,  and  disclaimed  all  right  to  conduct  business  in 
behalf  of  the  Uni  ted  States,  but  claimed  the  right  to  conduct  business  in  behalf  of 
the  Territory.  The  Court,  however,  rendered  judgment  for  the  United  States  and 
against  me. 

This  Cfise  was  also  removed  to  the  Supreme  Court  of  the  Territory,  and  was  heard 
in  connection  with  the  case  of  the  United  States  against  McAllister,  as  both  involved 
the  same  principles. 

The  judgment  of  the  District  Court  in  each  of  these  cases  was  affirmed.  As  the 
principle  involved  in  these  cases  was  the  same  I removed  the  case  against  myself  to 
the  Supreme  Court  of  the  United  States  where  it  is  now  pending. 

If  that  Court  sustains  the  Courts  here  it  will  produce  a very  serious  revolution  in 
the  affairs  of  the  Territory.  It  will  settle  the  question  of  legislative  power,  so  far  as  that 
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power  relates  to  the  Jurisdiction  of  the  Courts;  and  so  far  as  that  power  relates  to  the 
right  or  the  territory  to  appear  in  Court  by  an  attorney  of  its  own  selection;  and  so 
tar  as  that  power  relates  to  selecting  or  appointing  ministerial  officers  of  Court  I 
add,  that  on  the  most  careful  examination  I have  been  able  to  give,  I have  failed  to 
find  a case  where  the  Government  of  the  United  States  lias  authorized  or  where  their 
Uourtshave  sustained  a proceeding  in  the  name  of  the  United  States,  against  an  officer 
ot  a State  or  of  a Territory  to  oust  him  from  office,  except  in  cases  arising  under  the 
14th  amendment  to  the  Constitution  which  was  provided  for  by  the  Act  of  Congress 

vf,y  31>  187f.)-  B-y  reference  to  my  preceding  statements  the  House  will  perceive 
that  the  Act  ot  Utah  relating  to  the  mode  of  procedure  in  selecting  and  summoning' 
Grand  and  Pettit  Jurors  has  been  held  invalid.  h 

A Hosea  Stout  has,  among  others,  been  indicted  for  the  crime  of  murder  bv  a 
Grand  Jury  summoned  by  the  United  States  Marshal,  who  utterly  disreguarded  the 
Utah  Statute.  On  being  arrested  he  made  application  for  a writ  of  habeas  cornus  to 
the  District  Court  of  the  Third  Judicial  District  of  the  Territory  of  Utah  claiming 
that  the  indictment  was  not  found  by  a lawful  Grand  Jury,  and  therefore,  it  was  void 
this  writ  the  Court  refused,  and  Mr.  Stout  appealed  to  the  Supreme  Court  of  the 
United  States. 

This  case  has  been  argued  but  the  result  is  not  known.  Report  says,  Mr  StonDu 
Attorney  at  Washington  City  has  given  hopes  to  him. 

If  the  indictment  be  void,  it  may  involve  in  the  future,  serious  considerations  If 
it  be  voidable  only,  still  it  will  result,  no  doubt,  in  much  good.  If  the  proceedings  are 
the tT^TitoryUeitiier  V°ili  n°r  YoidabIe>  will  require  a great  change  in  Legislation  in 

A case  arose,  growing  out  of  an  Ordinance  of  Salt  Lake  City,  in  which  an  excen 
tion  was  taken,  to  the  manner  of  summoning  the  Traverse  Jury,,  it  having  been  sum- 
moned by  the  U.  S.  Marshal  as  above  stated.  This  case  has  been  removed  to  the 
Supreme  Court  of  the  United  States.  When  all  these  cases  are  decided  by  that  Court 
as  it  is  the  Court  of  last  resort,  it  will  be  the  duty  of  all  citizens,  as  well  as  officers  to 
conform  to  its  rulings.  Until  the  decisions  be  had,  some  inconvenience  must  neces- 
sarily be  felt. 

• ^0u^?'egi.stlry  laws  haYe  given  rise  to  two  cases,  one  in  the  Supreme  Court,  and  one 
m the  District  Court.  The  question  involved  in  each  is,  whether  or  not  it  is  the  rio-ht 
and  every  resident  of  the  Territory  to  go  and  examine  at  pleasure,  the  records 
of  the  County,  without  the  consent  and  against  the  will  of  the  Becorder. 

Though  this  last  item  is  not  referred  to  in  the  resolution  of  the  House  I have 
deemed  it  of  sufficient  importance  to  call  the  attention  of  the  House  to  it.  ’ 

I have  the  honor  to  subscribe  myself,  your  obedient  servant, 


Z.  Snow,  Attorney-General. 


